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AMENDED NOTICE OF APPLICATION

TO THE RESPONDENTS

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The Claim
made by the Applicant appears on the following page.

THIS APPLICATION will come on for a hearing on a date to be set by a judge of the
Superior Court of Justice presiding at the court house, 393 University Ave, 10th Floor, Toronto,
ON, M5G 1E6.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application you or an Ontario lawyer acting
for you must forthwith prepare a notice of appearance in Form 38 A prescribed by the Rules of Civil
Procedure, serve it on the applicant’s lawyer or, where the applicant does not have a lawyer, serve
it on the applicant, and file it, with proof of service, in this court office, and you or your lawyer
must appear at the hearing.



-

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve
a copy of the evidence on the applicant’s lawyer or, where the applicant does not have a lawyer,
serve it on the applicant, and file it, with proof of service, in the court office where the application
is to be heard as soon as possible, but at least four days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date Issued by

Local Registrar

Address of 393 University Ave, 10th Floor
court office:  Toronto, ON, M5G 1E6
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APPLICATION

1. The Applicants, DBDC Spadina Ltd., and those Corporations listed on Schedule A hereto,

make an Application for:

(a) An Order abridging the time for delivery of this Notice of Application and

supporting materials pursuant to Rule 3.02 of the Rules of Civil Procedure, and

providing that this application and the companion motion to appoint a manager be

properly returnable on October 25, 2013;

(b) A mandatory Order restraining the Respondents Norma Walton, Ronauld Walton,
The Rose & Thistle Group Ltd. (“Rose & Thistle”) and Eglinton Castle Inc. from,
or from causing, any dealings with the underlying real estate properties (“the

Properties”) held by the Schedule B &

Corporations

without the agreement of the Applicants or a further Order of this Honourable

Court;

¢a)(c) A declaration that the Respondents have fraudulently conveyed the assets and

monies of the Schedule B Corporations to themselves and other companies,

properties and projects in which they are involved;

)(d) A mandatory Order restraining the Respondents from further encumbering any of
the properties without written consent of the Applicants or further Order of this

Honourable Court;
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te)(e) An Order appointing Schonfeld Inc. as Inspector pursuant to Section 161(2)of the
Business Corporations Act, R.S.0. 1980, ¢.B.16, as amended (the “OBCA”) upon
the basis that the business and affairs of the corporations listed on Schedule B
(“Schedule B Corporations™) have been carried on or conducted in a manner that is
oppressive, is unfairly prejudicial to and unfairly disregards the interests of the

Applicants in the Schedule B Corporations;

e

H An Order under Section 248(3)(b) of the OBCA and/or Section 101 of the Courts of

Justice Act R.S.0. 1990, ¢. C.43 (“CJA™) appointing Schonfeld Inc. as manager

(“Manager”™) over all the assets, undertakings and properties of the Schedule B

Corporations, including the bank accounts of those entities at Meridian Credit

Union;

(g) An Order under Section 248(3)(b) of the OBCA and/or Section 101 of the Courts of

Justice Act R.S.0. 1990. ¢. C.43 (“CJA™) appointing Schonfeld Inc. as manager

(“Manager™) over the following properties where Dr. Stanley Berstein is a secured

creditor:

(1) 232 Galloway Road;

(ii) 295 The West Mall:

(iii) 65 Front Street East;

(iv) 450 Pape Ave.;

(v) 47 Jefferson Ave.: and

(vi) 1/9-11 City View Drive;
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An Order that the Manager may appoint a property manager or other professional

()

services firm to assist it in performing its duties, including but not limited to one or

more of:

(i) DMS Properties;

(ii) Sterling Karamar: and

(iii) _ Briarlane Property Rental Management Inc.

An Order that the Respondents provide a full accounting of all monies received and

)

disbursed by the Schedule B Companies and The Rose & Thistle Group Ltd. since

September 2010;

An Order that the Respondents disgorge to the Schedule B Companies all amounts

(k)

which they have improperly taken or removed, directly or indirectly;

An Order enjoining the Respondents from advising creditors not to make payments

()

to the Schedule B Companies in the ordinary course:

An Order that Norma Walton and Ronald Walton shall make the equity

(m)

investments as required by the agreements in respect of the Schedule B Companies

and the Properties;

An Order that the Respondents disclose by October 28, 2013 the municipal

addresses of all of the properties associated with any companies identified in

Schedule M of the First Interim Report of the Inspector
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(n) A Certificate of Pending Litigation respecting the property municipally known as

44 Park Lane Circle, Toronto, Ontario and any properties associated with any

companies identified in Schedule M of the First Interim Report of the Inspector;

te)(0) _An Order that the Respondents forthwith provide full and unrestricted access to the

Inspector of:

@) All records respecting each of the Properties (as defined below) and the

Schedule B Corporations and Eglinton Castle Inc.;

(ii) The accounting, banking and other records of Rose & Thistle, so as to
reflect all dealings by which monies owned or attributable to the Properties,

the Schedule B Corporations or the Applicant Corporations;

¢B(p) _An Order authorizing the Inspector to enter the premises of Rose & Thistle at 32
Hazelton Avenue, Toronto, Ontario M5R 2E2, in order to obtain all relevant
information and to examine any records, including accounting and bank records
and any other records, therein and to make copies of all such documents for the

purposes of the investigation;

¢)(q) _An Order requiring the Respondents, and any of them, to produce all records
respecting the acquisition, purchase, financing, management, development and

operation of the Properties to the Inspector;

)(r) _An Order requiring that all lawyers acting on the purchase and financing of the
Properties for any of the Respondents and the Schedule B Companies make

available all requested documents to the Inspector without assertion of privilege,
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and in particular, without limiting the generality of the foregoing, the law firm of
Devry Smith Frank LLP in respect of the mortgages on 1450 Don Mills Road and

1500 Don Mills Road;

(s) _An Order requiring the Respondents to pay the costs of the investigation, Manager

and property manager;

(1) An Order granting all necessary directions to the Inspector/Manager;

@da(u) An Order that the Inspector provide an interim report to this Honourable Court on

or before October 15, 2013;

B(v) The costs of this application and inspection/manager; and

{a(w) Such further and other relief as to this Honourable Court may seem just.

2. The grounds for the Application are:

PARTIES

(a) The Applicants, DBDC Spadina Ltd., and those Corporations listed on Schedule A
hereto, are all corporations incorporated pursuant to the laws of Ontario. They are

beneficially owned by Dr. Stanley Bernstein;

(b) Norma Walton is a lawyer and a member of the Law Society of Upper Canada. She
is a co-founder, along with her husband Ronauld Walton, of The Rose & Thistle
Group Ltd. (“Rose & Thistle”) and President of its subsidiary, Rose & Thistle
Properties. Ms. Walton is a principal of Walton Advocates, an in-house law firm

and trade mark agent that provides litigation, corporate and real estate legal
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services to the Rose & Thistle group of companies. She has faced two disciplinary
hearings before the Law Society of Upper Canada related to her financial dealings

with clients;

Ronauld Walton is a lawyer and a member of the Law Society of Upper Canada.
He is a co-founder, along with his wife Norma Walton, of Rose & Thistle and
President of its subsidiary, Rose & Thistle Properties. Walton is a principal of
Walton Advocates, an in-house law firm and trade mark agent that provides
litigation, corporate and real estate legal services to the Rose & Thistle group of

companies;

Rose & Thistle is a holding company incorporated pursuant to the laws of Ontario.
It and its various subsidiaries are engaged inter alia in real estate development,

management and construction;

Eglinton Castle Inc. is a corporation incorporated pursuant to the laws of Ontario.
It is owned, to the knowledge of the Applicants, by Norman Walton and Ronauld

Walton;

The Corporations listed on Schedule B hereto, are all corporations incorporated
pursuant to the laws of Ontario. They are owned 50% by Dr. Bernstein (or one of
the Corporations listed on Schedule A hereto) and 50% by Norman Walton and
Ronauld Walton (or Eglinton Castle Inc.). They were incorporated for the purpose
of purchasing commercial real estate properties jointly between Dr. Bernstein and

the Waltons;
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THE INVESTMENTS

)

(h)

)

)

Beginning in 2008, Dr. Bernstein acted as the lender/mortgager of several
commercial real estate properties owned by the Respondents Norma Walton and
Ronauld Walton either through their company Rose & Thistle or through other

corporations of which they are the beneficial owners;

Following several financings, Dr. Bernstein and the Waltons agreed to invest

jointly in various commercial real estate projects;

To date, Dr. BernstienBernstein has invested approximately $110 million into 31

projects;

Dr. Bernstein and The Waltons entered into separate agreements for each project

which provided as follows:

@) A new company would be incorporated for each project (the “Owner

Company”);

(ii)  Dr. Bernstein (through a company incorporated for this purpose) would

hold 50% of the shares of the Owner Company;

(ili)  The Waltons (either directly or through a company incorporated for this

purpose) would hold the other 50% of the shares of the Owner Company;

(iv)  Each of Dr. Bernstein and The Waltons would contribute an equal amount

of equity to the Project;

10
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The Waltons would manage, supervise and complete the Project for an

additional fee;

The Waltons also agreed to be responsible for the finances, bookkeeping,
accounting and filing of tax returns, among other things, of the Owner

Company;

The Owner Company was to have a separate bank account;

Dr. Bernstein would not be required to play an active role in completing the

Project, but his approval would be required for:

(1) Any decisions concerning the selling or refinancing of the Property;

(2) Any decisions concerning the increase in the total amount of equity

required to complete Project; and

3) Any cheque or transfer over $50,000.-

The Waltons agreed to provide Dr. Bernstein with:

(1) Ongoing reports on at least a monthly basis detailing all items

related to the Properties;

(2) Copies of invoices for work completed the Projects monthly;

(3) Bank statements monthly; and

(4) Listing of all cheques monthly;

11
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The agreements provided generally that Dr. Bernstein and Norma Walton

were to be the sole directors of the Joint Venture Company.

A review in June 2013 of Dr. Bernstein’s equity investments in the Projects

revealed that:

@

(ii)

(iif)

(iv)

™

(vi)

The Waltons were not making their portion of the equity investments into

the Properties;

The Waltons appeared to be taking on third party investors in the Projects;

The Waltons were engaged in significant related party transactions in

respect of Projects;

Dr. Bernstein’s approval was not being sought for any the matters set out in

subparagraph (j)(viii) above; and

Dr. Bernstein was not receiving any of the required reporting, as set out in

paragraph subparagraph (j)(ix) above; and

As a result of the Waltons not making their portion of the equity
investments in the Properties, many of Dr. Bernstein’s content, to interest

bearing shzreheldershareholder loans.

Dr. Bernstein caused a letter to be sent to Ms. Walton on June 13, 2013 setting out

these concerns;

Following an unresponsive letter from Ms. Walton, further requests were made, but

not responded to or only partially responded to;

SN
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Dr. Bernstein caused title searches to be run on all the Properties. Those title
searches revealed that additional mortgages totally $6 million had been placed on
two Properties, without Dr. Berstein’sBernstein’s knowledge or consent. Ms.
Walton had failed to provide sufficient further information regarding the
mortgages, including the loan documentation and information about the

whereabouts of the funds.

Ms. Walton has stated that she will provide information regarding the mortgages

only in the context of a without prejudice mediation;

On September 17, 2013, Peter Griffin, counsel for Dr. Bemnstein, DBDC Spadina
Ltd. and the corporations listed on Schedule A to the Notice of Application, sent a
letter to Ms. Walton requesting further information regarding the Projects. Among
other things, he requested information regarding two additional mortgages of
approximately $3 million each had been taken out on 1450 Don Mills Rd. and 1500
Don Mills Rd., without Dr. Bernstein’s knowledge or approval. Mr. Griffin also
requested access to the information The Waltons are contractually obliged to

provide to Dr. Bernstein;

On September 20, 2013, Jim Reitan, Director of Accounting and Finance at Dr.
Bemstein Diet and Health Clinics, attended at the offices of Rose & Thistle, along
with Harlan Schonfeld and Jim Merryweather of Schonfeld Inc. Schonfeld Inc.
was appointed by Dr. Bernstein to conduct an [independent] review of the various

Joint Venture Projects in which Dr. Bernstein has an interest. Among the matters

s

<l
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Schonfeld Inc. was tasked with reviewing were the two $3 million mortgages on

1450 Don Mills Rd. and 1500 Don Mills Rd.;

Ms. Walton sent various correspondence purporting to out her explanation for the
additional mortgages. That correspondence does not respond fully or satisfactorily

to the information requested;

where-the-mortgage-proceeds-areSchonfeld Inc. has traced the proceeds of the $6

million in mortgages to Norma and Ron Walton, the Rose & Thistle’s other

businesses, various other investments held by Norma and Ron Walton and various

other Schedule B Companies;

Monies have been traced from a Schedule B Corporation to work completed on

(u)

Norma and Ron Walton’s home;

Ms. Walton proposes to use the funds from the $6 million mortgages to discharge

(v)

equity obligations she has to the Schedule B Corporations:

:Ms. Walton has effected the sale of various properties without Dr. Bernstein’s

(w)

consent since October 4. 2013;

Ms. Walton has continued to make disbursements and payments from the Schedule

B Companies in excess of $50,000 without Dr. Bernstein’s knowledge or consent

since October 4, 2013:
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(x) Ms. Walton has refused to repay the principal amount of mortgages owed to Dr.

Bernstein which terms have expired:

(¥) Ms. Walton has discharged a mortgage over a property without Dr, Bernstein’s

knowledge or consent where the principal amount of the mortgage has not been

repaid;

¢s)(z) __Ms. Walton has advised that she will continue to act unilaterally;

6¥)(aa) Such further and other grounds as the lawyers may advise.

The following documentary evidence will be used at the hearing of the Application:

(w)  Affidavit of Dr. Stanley Bernstein sworn October 1, 2013;

(%) Aftidavit of James Reitan sworn October 1, 2013;

) Affidavit of Harlan Schonfeld, CA, CIRP sworn October 1, 2013, including the

consent of Schonfeld Inc. to act as Inspector;

(2) Affidavit of James Reitan sworn Qctober 3, 2013:

[



-16-

(aa)  Affidavit of James Reitan sworn October 24, 2013:

&7)(bb) First Interim Report of the Inspector; and

{2)(cc) Such further and other material as the lawyers may advise and this Honourable

Court may permit.

October 424, 2013 LENCZNER SLAGHT ROYCE
SMITH GRIFFIN LLP
Barristers
Suite 2600
130 Adelaide Street West
Toronto ON M5H 3PS5

Peter H. Griffin (19527Q)
Tel: (416) 865-2921

Fax: (416) 865-3558

Email: pgriffin@litigate.com
Shara N. Roy (49950H)
Tel: (416) 865-2942

Fax: (416) 865-3973

Email:  sroy@litigate.com

Lawyers for the Applicants
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Court File No. CV-13-10280-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

DBDC SPADINA LTD.,
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO
Applicants

and

NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.

Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE C HERETO, TO BE
BOUND BY THE RESULT

NOTICE OF MOTION

The Applicants will make a Motion to the Honourable Justice Newbould of the

Commercial List at 330 University Avenue, Toronto on Friday, October 25, 2013 at 9:30 am.

PROPOSED METHOD OF HEARING: The Motion is to be heard orally.

THE MOTION IS FOR:

1. The Applicants, DBDC Spadina Ltd., and those Corporations listed on Schedule A hereto,

make a Motion for:
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An Order abridging the time for delivery of this Notice of Application and
supporting materials pursuant to Rule 3.02 of the Rules of Civil Procedure, and
providing that this application and the companion motion to appoint a manager to

be properly returnable on October 25, 2013;

An Order continuing the relief granted by way of Order of this Honourable Court

dated October 4, 2013;

A mandatory Order restraining the Respondents Norma Walton, Ronauld Walton,
The Rose & Thistle Group Ltd. (“Rose & Thistle”) and Eglinton Castle Inc. from,
or from causing, any dealings with the underlying real estate properties (“the
Properties™) held by the Schedule B Corporations without the agreement of the

Applicants or a further Order of this Honourable Court;

A declaration that the Respondents have fraudulently conveyed the assets and
monies of the Schedule B Corporations to themselves and other companies,

properties and projects in which they are involved;

An Order under Section 248(3)(b) of the Business Corporations Act, R.S.0. 1980,
c.B.16, as amended (the “OBCA”) and/or Section 101 of the Courts of Justice Act
R.S5.0. 1990, c. C.43 (“CJA”) appointing Schonfeld Inc. as manager (“Manager”)
over all the assets, undertakings and properties of the Schedule B Corporations,

including the bank accounts of those entities at Meridian Credit Union;

An Order under Section 248(3)(b) of the OBCA and/or Section 101 of the Courts of

Justice Act R.S.0. 1990, c. C.43 (“CJA”) appointing Schonfeld Inc. as manager

19
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(“Manager”) over the following properties where Dr. Stanley Berstein is a secured

creditor:

(1) 232 Galloway Road;
(i) 295 The West Mall,
(iii) 65 Front Street East;
(iv) 450 Pape Ave.;
(v) 47 Jefferson Ave.; and
(vi)  1/9-11 City View Drive;
(g) An Order that the Manager may appoint a property manager or other professional

services firm to assist it in performing its duties, including but not limited to one or

more of:

(1) DMS Properties;

(ii) Sterling Karamar; and

(iii)  Briarlane Property Rental Management Inc.

(h) An Order that the Respondents provide a full accounting of all monies received and
disbursed by the Schedule B Companies and The Rose & Thistle Group Ltd. since

September 2010;

M) An Order that the Respondents disgorge to the Schedule B Companies all amounts

which they have improperly taken or removed, directly or indirectly;

) An Order enjoining the Respondents from advising creditors not to make payments

to the Schedule B Companies in the ordinary course;
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An Order that Norma Walton and Ronald Walton shall make the equity
investments as required by the agreements in respect of the Schedule B Companies

and the Properties;

An Order that the Respondents disclose by October 28, 2013 the municipal
addresses of all of the properties associated with any companies identified in

Schedule M of the First Interim Report of the Inspector

A Certificate of Pending Litigation respecting the property municipally known as
44 Park Lane Circle, Toronto, Ontario and any properties associated with any

companies identified in Schedule M of the First Interim Report of the Inspector;

An Order granting all necessary directions to the Manager;

The costs of this application and Manager; and

Such further and other relief as to this Honourable Court may seem just.

THE GROUNDS FOR THE MOTION ARE:

(2)

(b)

Beginning in 2008, Dr. Bernstein acted as the lender/mortgager of several
commercial real estate properties owned by the Respondents Norma Walton and
Ronauld Walton either through their company Rose & Thistle or through other

corporations of which they are the beneficial owners;

Following several financings, Dr. Bernstein and the Waltons agreed to invest

jointly in various commercial real estate projects;

To date, Dr. Bernstein has invested approximately $110 million into 31 projects;
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Dr. Bernstein and The Waltons entered into separate agreements for each project

which provided as follows:

@

(i)

(iii)

(iv)

W)

(vi)

(vii)

(viii)

A new company would be incorporated for each project (the “Owner

Company™);

Dr. Bernstein (through a company incorporated for this purpose) would

hold 50% of the shares of the Owner Company;

The Waltons (either directly or through a company incorporated for this

purpose) would hold the other 50% of the shares of the Owner Company;

Each of Dr. Bernstein and The Waltons would contribute an equal amount

of equity to the Project;

The Waltons would manage, supervise and complete the Project for an

additional fee;

The Waltons also agreed to be responsible for the finances, bookkeeping,
accounting and filing of tax returns, among other things, of the Owner

Company;

The Owner Company was to have a separate bank account;

Dr. Bernstein would not be required to play an active role in completing the

Project, but his approval would be required for:

(D Any decisions concerning the selling or refinancing of the Property;

272
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2) Any decisions concerning the increase in the total amount of equity

required to complete Project; and

(3)  Any cheque or transfer over $50,000.

(ix)  The Waltons agreed to provide Dr. Bernstein with:

(1) Ongoing reports on at least a monthly basis detailing all items

related to the Properties;

2) Copies of invoices for work completed the Projects monthly;

3) Bank statements monthly; and

4) Listing of all cheques monthly;

(x) The agreements provided generally that Dr. Bernstein and Norma Walton

were to be the sole directors of the Joint Venture Company.

A review in June 2013 of Dr. Bernstein’s equity investments in the Projects

revealed that:

(1) The Waltons were not making their portion of the equity investments into

the Properties;

(ii) The Waltons appeared to be taking on third party investors in the Projects;

(iii) The Waltons were engaged in significant related party transactions in

respect of Projects;
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(iv)  Dr. Bernstein’s approval was not being sought for any the matters set out in

subparagraph (d)(viii) above; and

(v) Dr. Bernstein was not receiving any of the required reporting, as set out in

paragraph subparagraph (d)(ix) above; and

(vi) As a result of the Waltons not making their portion of the equity
investments in the Properties, many of Dr. Bernstein’s content, to interest

bearing shareholder loans.

Dr. Bernstein caused a letter to be sent to Ms. Walton on June 13, 2013 setting out

these concerns;

Following an unresponsive letter from Ms. Walton, further requests were made, but

not responded to or only partially responded to;

Dr. Bernstein caused title searches to be run on all the Properties. Those title
searches revealed that additional mortgages totally $6 million had been placed on
two Properties, without Dr. Bernstein’s knowledge or consent. Ms. Walton had
failed to provide sufficient further information regarding the mortgages, including

the loan documentation and information about the whereabouts of the funds.

Ms. Walton has stated that she will provide information regarding the mortgages

only in the context of a without prejudice mediation;

On September 17, 2013, Peter Griffin, counsel for Dr. Bemstein, DBDC Spadina

Ltd. and the corporations listed on Schedule A to the Notice of Application, sent a

N
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letter to Ms. Walton requesting further information regarding the Projects. Among
other things, he requested information regarding two additional mortgages of
approximately $3 million each had been taken out on 1450 Don Mills Rd. and 1500
Don Mills Rd., without Dr. Bernstein’s knowledge or approval. Mr. Griffin also
requested access to the information The Waltons are contractually obliged to

provide to Dr. Bernstein;

On September 20, 2013, Jim Reitan, Director of Accounting and Finance at Dr.
Bernstein Diet and Health Clinics, attended at the offices of Rose & Thistle, along
with Harlan Schonfeld and Jim Merryweather of Schonfeld Inc. Schonfeld Inc.
was appointed by Dr. Bernstein to conduct a review of the various Joint Venture
Projects in which Dr. Bernstein has an interest. Among the matters Schonfeld Inc.
was tasked with reviewing were the two $3 million mortgages on 1450 Don Mills

Rd. and 1500 Don Mills Rd.;

Ms. Walton sent various correspondence purporting to out her explanation for the
additional mortgages. That correspondence does not respond fully or satisfactorily

to the information requested;

Schonfeld Inc. has traced the proceeds of the $6 million in mortgages to Norma and
Ron Walton, the Rose & Thistle’s other businesses, various other investments held

by Norma and Ron Walton and various other Schedule B Companies;

Monies have been traced from a Schedule B Corporation to work completed on

Norma and Ron Walton’s home;

b
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Ms. Walton proposes to use the funds from the $6 million mortgages to discharge

equity obligations she has to the Schedule B Corporations;

Ms. Walton has effected the sale of various properties without Dr. Bernstein’s

consent since October 4, 2013;

Ms. Walton has continued to make disbursements and payments from the Schedule
B Companies in excess of $50,000 without Dr. Bernstein’s knowledge or consent

since October 4, 2013;

Ms. Walton has refused to repay the principal amount of mortgages owed to Dr.

Bernstein which terms have expired;

Ms. Walton has discharged a mortgage over a property without Dr. Bernstein’s
knowledge or consent where the principal amount of the mortgage has not been

repaid;

Ms. Walton has advised that she will continue to act unilaterally;

Such further and other grounds as the lawyers may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:

(a)

(b)

(c)

Affidavit of Dr. Stanley Bernstein sworn October 1, 2013;

Affidavit of James Reitan sworn October 1, 2013; Affidavit of James Reitan sworn

October 3, 2013;

Affidavit of James Reitan sworn October 24, 2013;

A
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(d) First Interim Report of the Inspector;

(e) Affidavit of Harlan Schonfeld, CA, CIRP sworn October 1, 2013, including the

consent of Schonfeld Inc. to act as Inspector; and

® Such further and other material as the lawyers may advise and this Honourable

Court may permit.

October 24, 2013 LENCZNER SLAGHT ROYCE
SMITH GRIFFIN LLP
Barristers
Suite 2600
130 Adelaide Street West
Toronto ON MS5H 3P5

Peter H. Griffin (19527Q)
Tel: (416) 865-2921

Fax:  (416) 865-3558

Email:  pgriffin@litigate.com
Shara N. Roy (49950H)
Tel: (416) 865-2942

Fax: (416) 865-3973

Email:  sroy@litigate.com

Lawyers for the Applicants
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SCHIBLE LAW

Suite 2200

181 University Avenue
Toronto, ON MS5H 3M7

Guillermo Schible
Tel:  (416) 601-6813
Fax: (416)352-5454

FASKEN MARTINEAU
Suite 2400

333 Bay Street

Toronto, ON MS5SH 2T6

John Campion
Tel:  (416) 865-4357
Fax: (416)364-7813

Lawyers for the Respondents

GOODMANS LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON M5H 287

Fred Myers
Tel:  (416) 979-2211
Fax: (416)979-1234

Lawyers for the Inspector
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ONTARIO e

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:
DBDC SPADINA LTD,,
AND THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO
Applicants
and
NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP
LTD. and EGLINTON CASTLE INC.

Respondents

and

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETO, TO BE
BOUND BY THE RESULT

AFFIDAVIT OF JAMES REITAN

I, JAMES REITAN, in the City of Woodbridge, in the Province of Ontario,

MAKE OATH AND SWEAR:

1. I have sworn two affidavits in this proceeding, one on October 1, 2013 and another on
October 3, 2013. I have read the First Interim Report of the Inspector, Schonfeld Inc., dated

October 21, 2013.



Access by the Inspector

2. On October 4, 2013, The Honourable Justice Newbould made an order appointing
Schonfeld Inc. as Inspector over the Schedule B Corporations and restraining the Respondents
from any dealings with the underlying property owned by the Schedule B Corporations, except
in the ordinary course. Attached hereto as Exhibit “A” is the order of The Honourable Justice
Newbould dated October 4, 2013 (the “Order”). Attached hereto as Exhibit “B” are the
handwritten endorsements of The Honourable Justice Newbould dated October 4, 2013, granting
the Applicants’ motion to appoint an Inspector and dismissing the Respondents’ motion to stay
the application in favour of arbitration. Attached hereto as Exhibit “C” is the typed endorsement
of The Honourable Justice Newbould dated October 7, 2013, setting out the reasons for decision.
Those reasons include findings that the Respondents have acted oppressively and have unfairly

disregarded the interests of Dr. Bernstein and the Applicants.

3. The Order provided that the Inspector was at liberty to appoint or employ agents,

including me, in the discharge of its duties.

4. The Order also provided that the Inspector may enter the premises of The Rose & Thistle
Group Ltd. (“Rose & Thistle”) during normal business hours and on the evening of October 4,

2013, as well as throughout the week-end of October 5 and 6, 2013.

5. On October 4, 2013 at approximately 3:33pm at the direction of the Inspector, I attended
at the offices of The Rose & Thistle Group Inc. Upon arrival, I observed the Respondent Norma

Walton locking the door to the premises. She waved to me as she walked away from the doors.
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6. I was informed by Anjela Romanova that Ms. Walton had told all employees of the Rose
& Thistle to leave the premises once the Order was granted at approximately 3:00pm on October
4, 2013. 1 observed that one of the employees left with a server and one or more computers. I
informed the employee that there was court order in place preventing the removal of the
computers. After an exchange with the employee and Steven Williams, VP of Operations at The

Rose & Thistle Group Inc., the computers were taken back into the building.

7. Peter Griffin, counsel to the Applicants, wrote to Guillermo Schible, counsel for the
Respondents, to demand that the computer equipment be returned and that the Inspector be
allowed to enter the premises, as ordered. Attached hereto as Exhibit “D” is an email string

between Mr. Griffin and Mr. Schible on October 4, 2013,

8. After several hours, and following the Respondent Ronauld Walton’s arrival, Mr.

Schonfeld, Mr. Merryweather and I were permitted entry to Rose & Thistle.

9. Shortly thereafter, Ms. Walton took the position that I should not be permitted onto the
Rose & Thistle premises or access to the information I had had access to to date. She also took
the position that there should be no reporting by the Inspector to the Applicants or Dr. Bernstein

before a formal reporting to the Court.

10. I understand that Ms. Roy attended before The Honourable Justice Newbould on October
9, 2013 and the matter was resolved. I have since been permitted access to the Rose & Thistle
when the Inspector is present. Attached hereto as Exhibit “E” is a copy of Justice Newbould’s

hand-written Endorsement dated October 9, 2013.



78 Tisdale Mews

11. 78 Tisdale Mews is final Company/Property to which the Inspector and I were provided
access on October 22, 2013. As set out in the First Interim Inspector’s Report, the Inspector has
requested access to this general ledger. As part of my work at Rose & Thistle, I have been able

to locate a database that appears to be associated with Tisdale Mews.

12. Tisdale Mews is a rezoning for 35 townhomes near Victoria Park Avenue and Eglinton
Avenue East. Attached hereto as Exhibit “F” is a map and photograph of 78 Tisdale Mews

downloaded from Google Maps on October 22, 2013.

13.  Both the Inspector and I have access to certain bank records for Tisdale Mews,
commencing in January 2012. Dr. Bernstein made his equity contribution to Tisdale Mews
December 2011 in the amount of $1,480,000. The forwarded balance on the bank statements
available to us from January 2012 is $96,989.91. Attached hereto as Exhibit “G” are copies of

the available bank statements for Tisdale Mews.

14.  In the course of my work at Rose & Thistle, along with Anjela Romanova, we have
uncovered invoices and cheques written from Tisdale Mews’ bank account to various vendors in
respect of work done at 44 Park Lane Circle. Attached hereto as Exhibit “H” are copies of the

invoices and cheques discovered to the date of this affidavit.

15.  Attached hereto as Exhibit “I” is a copy of a spreadsheet analysis prepared by me and
Ms. Romanova, summarizing the information from the invoices and cheques. It appears that a
total of $268,104.57 has been paid from the Tisdale Mews account in respect of work done at 44

Park Lane Circle.
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16. I understand 44 Park Lane Circle is Norma and Ronauld Walton’s residence in the Bridle
Path area of Toronto. Attached hereto as Exhibit “J” is a map and photograph of 44 Park Lane

Circle downloaded from Google Maps on October 22, 2013.

17. On October 22, 2013, the day we received access to the Tisdale database, I noted that two
entries made on October 21, 2013, transferring a total of $1,170,665 with entries recording that
they are “to re-class non Tisdale expense”. Attached hereto as Exhibit “G” are copies of those

entries.
140 Queen’s Plate

18. On September 23, 2013, Ms. Walton wrote to Dr. Bernstein regarding a mortgage
renewal on the property at 140 Queen’s Plate. Dr. Bernstein asked for certain information
regarding the property and the proposed mortgage terms, which was provided, although without
back-up documentation. As part of the terms of the mortgage, Ms. Walton sought additional
funds to pay for legal and other costs. Following an lengthy exchange, Dr. Bernstein agreed to
the new mortgage on the property, subject to the mortgage amount being sufficient only to
discharge the mortgage, with the other costs being borne by Ms. Walton as an equity
contribution, as required by their agreement. Instead, a mortgage was placed on the property for
the higher amount and Ms. Walton advised that she deposited an amount equal to the costs into
the account of the property. I have not been able to verify that those amounts have been
deposited. It is unclear for what purpose she intends to use those equity funds. In the past, she
was simply returned her equity contributions to the projects to the Rose & Thistle as
management fees. Attached hereto as Exhibits “L” and “M” are copies of the email exchanges

between Dr. Bernstein and Ms. Walton.

N



355 Weston Road

19. On October 10, 2013, Ms. Walton wrote to Dr. Bernstein to inform him that she expected
an offer that morning to purchase 355 Weston Road, one of the properties owned by the
Schedule B Companies. Dr. Bernstein asked for access to the bank statement and accounting
records for 355 Weston Road, as well as the costs and expenses to date of the property. After
several requests, Ms. Walton pfovided a breakdown, without supporting documentation, of the
investment and expenses. Attached as Exhibit “N” is an email string showing the exchange

between Dr. Bernstein and Ms. Walton and a letter sent by Mr. Griffin to Mr. Schible.

20. A review of certain bank records available to me and correspondence with Ms. Walton

evidences:
(a) The purchase price of the property was $5,180,000;
(b) On September 11, 2012, Dr. Bernstein contributed $2,135,450 to the project;
(c) A mortgage of $4,000,000 was placed on the property;

(d) Ms. Walton claims that she invested $47,925 in the project (of the $2,135,450 she
was contractually bound to invest), although I have seen no documentation to

support that claim;

(e) When presenting the project to Dr. Bernstein in September 2012 for investment,
Ms. Walton estimated that the carrying costs of the property would be $615,750

over 15 months (from September 13, 2012);

N
U
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® Ms. Walton’s estimate also provided for demolition costs and environmental

remediation costs (for which back-up invoices have never been provided); and

(2) In responding to Dr. Bernstein on October 11, 2013 to set out the costs and
expenses of the property to a potential closing date of January 2013, Ms. Walton
has inflated the majority of the carrying costs from the original plan by 20%, as if
the original estimate was for 12 months, rather than 15 months, without providing
any back-up documentation or other information to suggest that these costs have

been incurred, for a total of $712,500.

21. Much of the information requested by Dr. Bernstein was provided by Ms. Walton after
she signed back the offer to purchase at $7 million. Dr. Bernstein did not authorize or approve

this counter-offer.

22, When confronted, Ms. Walton responded that “when an offer to purchase comes in that
will result in a good profit on equity, I will take it.” Attached hereto as Exhibit “N” is a copy of

the email correspondence between Ms. Walton and Dr. Bernstein.

Meeting October 17, 2013

23. On October 17, 2013, I attended a meeting at Goodman LLP’s offices, counsel for the
receiver. Also in attendance were: Warren Bernstein (Director of Operations, Dr. Bernstein Diet
& Health Clinics), Peter Osborne and Shara Roy of Lenczner Slaght (counsel for the Applicants),
Fred Myers and Mark Dunn of Goodmans LLP and Harlan Schonfeld and Jim Merryweather of
Schonfeld Inc. Norma Walton and her counsel Guillermo Schible participated by phone, as did

Dr. Bernstein.

6
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24. In that meeting, we learned for the first time that monies designated for the 31 companies
had been dispersed for use in projects in which Dr. Bernstein is not an investor. In particular,
with respect to the $6 million in mortgages taken out on 1450 and 1500 Don Mills Road,
approximately $2.2 million was used for other projects or obligations of Rose & Thistle.

$460,000 went to Ms. Walton personally.

25. In that meeting, Ms. Walton made the representations set out in the Interim Report of the
Inspector at pages 12 and 13. Of paramount importance, given the revelations regarding the use
of the 31 companies’ monies, was her agreement of the appointment of a co-signer on all
accounts and that no activity would take place in those accounts until the co-signer was

appointed. Ms. Walton readily agreed to these steps, advising that it would easy to implement at

the bank that day.

26. At the end of the meeting and following Ms. Walton’s various agreements, Mr. Schible
stated that they were made without prejudice to her position that issues ought to be arbitrated and

that it did not affect her appeal of Justice Newbould’s Orders dated October 4, 2013.

27. On October 17, 2013, Ms. Roy wrote to Guillermo Schible to confirm the agreements
made by Ms. Walton. Attached hereto as Exhibit “O” is a copy of Ms. Roy’s letter dated
October 17, 2013. Mr. Schible did not respond. Ms. Roy followed up later in the afternoon by

email. Attached hereto as Exhibit “P” is a copy of Ms. Roy’s email dated October 17, 2013.

28. When no response was received by end of day on October 17, 2013, Ms. Roy wrote to
Meridian Credit Union to advise that no activity should take place in the various accounts until a
co-signer designated by Dr. Bernstein was appointed. Attached hereto as Exhibit “Q” is a copy

of Ms. Roy’s letter dated October 17, 2013.
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29. On October 21, 2013, Meridian Credit Union sent a letter advising that it would not
freeze activities in the accounts without an order of the Court. Attached hereto as Exhibit “R” is

a copy of Meridian Credit Union’s letter dated October 18, 2013.

30. On October 21, 2013, John Campion of Fasken Martineau LLP sent a letter on bhalf of
Ms. Walton denying that Ms. Walton had agreed to any of the matters set out in Ms. Roy’s letter.

Attached hereto as Exhibit “S” is a copy of Mr. Campion’s letter dated October 21, 2013.

Payments Exceeding $50,000

31. Since October 4, 2013, funds have been paid out of the Companies’ accounts in excess of
the $50,000 limit, without Dr. Bernstein’s approval. Attached hereto as Exhibit “T” is a chart

setting out payments in excess of $50,000.

Mortgages

32.  In addition to being a 50% shareholder in the Schedule B Companies, Dr. Bernstein is
also a mortgagee in respect of the following properties, where the term of the mortgage has

expired:

(a) 232 Galloway — mortgage amount of $1,518,750 payable to Dr. Bernstein, due

June 30, 2012;

(b) 295 The West Mall — mortgage amount of $1,937,500 payable to Dr. Bernstein,
due April 29, 2013 (Dr. Bernstein is also a 50% shareholder of the Schedule B

Corporation that owns the property);
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65 Front Street East — mortgage amount of $2,500,000 payable to Dr. Bernstein,

due April 30, 2013;

450 Pape — mortgage amount of $3,000,000 payable to Dr. Bernstein, due June
30, 2013 (Dr. Bernstein is also a 50% shareholder of the Schedule B Corporation

that owns the properties);

47 Jefferson — mortgage amount of $2,000,000.00 payable to Dr. Bernstein due
August 31, 2013 (Dr. Bernstein is also a 50% shareholder of the Schedule B

Corporation that owns the properties); and

1/9-11 City View Drive — mortgages in the amounts of $4,000,000 and $650,000
payable to Dr. Bernstein, due September 7, 2013 (Dr. Bernstein is also a 50%

shareholder of the Schedule B Corporation that owns the properties).

33.  Attached hereto as Exhibit “U” are copies of the mortgage documents for the above

properties.

34. Dr. Bernstein has advised that he is not willing to renew the mortgages and has asked for

payment of the principal amounts. The mortgage amounts have not been repaid, some of which

have been outstanding for over a year. Interest payments continue to be made.

35. On behalf of Dr. Bernstein, Ms. Roy sent a formal demand on October 15, 2013.

Attached hereto as Exhibit “V” is a copy of her letter dated October 15, 2013. No response has

been received and the principal mortgage amounts have not been repaid for any of the properties.

ZC
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36. I have caused title searches to be performed in respect of the above properties. It appears
from my review of the title searches that, despite the principal amount of the mortgage not being
repaid, Ms. Walton has caused the mortgage registered on title to 232 Galloway to be discharged,
without Dr. Bernstein’s knowledge, consent or approval. Attached hereto as Exhibit “W” are
copies of the title search for 232 Galloway and the Discharge of Charge on land for 232

Galloway.

37. Ms. Walton’s behaviour and seeming disregard for the terms of the agreements and the
orders of this court lead me to believe that she will continue to act in a manner that benefits her

alone and will continue not to comply with her obligations to Dr. Bernstein.

38. On behalf of the Applicant, I have lost confidence in Ms. Walton, Mr. Walton and the
Rose & Thistle to deal with the Schedule B Companies and the properties. I believe that the
appointment of Schonfeld Inc. is necessary to preserve any remaining assets in the Schedule B

Companies and any value in the properties

SWORN before me at the City of )
Toronto, in the Province of Ontario,
this 24™ day of October, 2013.

A Commissioner for taking affidavits _/
Shara N. Roy







This is EXHIBIT “A” Referred to in the

Affidavit of
JAMES REITAN

Sworn the 24" day of October, 2013

A Commissioner For Taking Affidavits (or as may be)
Shara N. Roy
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Court File No.: CV-13-10280-00CL

ONTARID
SUPERIOR COURT QF JUSTICE
COMMERCIAL LIST

THE HONOURABLE ) FRIDAY, THE 4™
)
JUSTICE NEWROULD ) DAY OF OCTOBER, 2013

BETWEEN:
(Court Seal}
DBDC SPADINA LTD.,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO
Applicants
and
NORMA WALTON, RONAULD WALTON, THE ROSE & THISTLE GROUP

LTD. and EGLINTON CASTLE INC.
Respondents

1

ana

THOSE CORPORATIONS LISTED ON SCHEDULE B HERETG, TO BE
BOUND BY THE RESULT

THIS APPLICATION, made by the Anplicant, DBDC SPADINA LTD,
and THOSE CORPORATIONS LISTED ON SCHEDULE A HERETO, for an QOrder appointing
an inspector under section 161(2) of the Business Corporations Act (Ontario), R.S.0, 1990 ¢.B-16,

as amended, and for other relief, was heard on October 4, 2013,



R

ON READING Notice of Application dated October 1, 2013, the affidavit of James Reitan
sworn October 1, 2013, the affidavit of Dr. Stanley K. Bernstein sworn Octoher 1, 2013, the
affidavit of Harlan Schonfeld swom October 1, 2013 and the affidavit of Christopher Hunter
sworn October 1, 2012, the affidavit of Anthony Palleschi sworn October 2, 2013, and the aflidavit
of Norma Walton sworn October 3, 2013, the affidavit of James Reitan sworn October 3, 2013,
ang the affidavit of Harlan Schonfeld sworn October 3, 2013, and the Exhibits attached theroto,
and the facta and books of authorities, filed, and upon hearing counsel for the Applicants and the

Respondents ;

1. THIS COURT ORDERS that the Respondents Norma Walton. Ronauld Walton, The Rose
& Thistle Group Ltd, (“Rose & Thistle™) and Eglinton Castle Inc. are herchy restrained from, or
from causing, any dealings with the underlying real estate properties (the “Properties™) held by the
corporations listed on Schedule B hereto (the “Schedule B Corporations™) except in the ordinary
course or for amounts not exceeding $50,000, without the express written consent of the

Applicants or further order of this Courty

2. THIS COURT ORDTRS that the Respondents shall not encumber any of the Properties,

without the express written consent of the Applicants or further Order of this Court;

3. THIS COURT ORDERS that Schonfeld Inc. {the “Inspector™) be and is hereby appointed
as Inspector of the Schedule B Corperations, pursuant to the provisions of section 161(2) of the
Business Corporations Act, (Ontario), R.S.0. 1990 ¢.B-16 as amended, (the “Act™), to investignte

the affairs of the Schedule B Corporations, as specified hereunder.

{nd
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4, THIS COURT ORDERS that the Inspector shall investigate and report to this Court no

earlier than October 18, 2013 upon the financial position of the Schedule B Corporations, the

Projects and the Properties, including but not limited to:

@

(b)

©

(d)

(©)

The cquity and debt of the Applicants and Respondents therein, including

secured debt;

The revenues and expenses thereof, including rents received and other
amounts, and any intercompany amounts owed to or by the Schedule B

Corporations;
Any related party transactions;

The aquisition, purchase, financing, management development and

operation of the Properties; and

Tracing of any amounts to and from the bank accounts of the Schedule B
Corporations and those of Rose & Thistle or other accounts under the

control of the Respondents.

5. THIS COURT ORDFRS that the Respondents and their affiliates and associates and their

agents, servants, emplovees, directors and representatives, and any other persons having

knowledge of this Order shall cooperate fully with the Inspector in the exercise of its

responsibilities derived from its appointment herein,

6. THIS COURT ORDERS that the Respondents and their affiliates and associates and all

their agents, servants, employees, directors and representatives, and any other persons having



A

knowledge of this Order shall upon request provide the [nspector with access to and copies of any
and all letters, reports, memoranda, emails, financial records, contracts, agreements or other
documents of any kind (‘Documents™), including any Documents as muay be stored electronically,
which are relevant to the investigation ordersd herein, including without [imiting the generality of

the foregoing:.

{1) All records respecting each of the Properties and the Schedule B

Corporations and Eglinton Castle Inc.;

(i1)  The accounting, banking and other records of Rose & Thistle, so as to
reflect all dealings by which monjes owned or attributable to the Properties,

the Schedule B Corporations or the Applicant Corporaticns;

# .
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7. THIS COURT ORDERS that the Inspector may enter the premises of Rose & Thistle at§32

7

HMazelton Avenue, Toronto, Ontario MSR 2E2, in or